Asian Voice - Saturday18th September 2010

WIS ABYTES
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Tier 2: The cap
bites

The effects of the cap
are now beginning to
bite. Employers who
applied to the Managers
for allocation of
Certificates for Chefs
(who are recognised to
be in short supply) are
being turned down on
the basis that priority is
being given to those
who are applying for
extensions with their
curtent employers with-
in & 60 day period. This
effectively means that
new staff are not being
considered not are staff
who want to move with-
in the UK to other
employers. This is a
restrictive measure
which is likely to he
regarded as unlawful
under employment law
prowvisions as it has the
effect of preventing staff
from  leaving  their
employment. It is also
a signal to new restau-
rants that they will not
be able to bring in staff
to enable them to devel-
op  their  businesses
despite the fact that
there are acute short-
ages. There is currently
a potential challenge in
the higher court on the
legality of these latest
changes as there is no
clear indication of the
legal authority for the
measures, The higher
courts have in recent
times criticised the
UKBA for introducing
guidance which has no
clear legal basis and this
looks like the next prowvi-
sion to be challenged. At
a tme when the growth
of businesses is critical
and creates employment
these provisions will
have a negative impact.

Employers are asked
lo contact the author
wilh their experiences of

Maria Fernandes

Lhe cap.
Human rights

A recent case has suc-
ceeded on the basis of a
human rights claim
under Article 8 where
the student could not
meet the Immigration
Rules. In the case of
Pankina, Sedley L] giv-
ing the lead judgment
in the Court of Appeal
recognised the fact that
the Home Secretary
must have regard and
give effect to applicants’
Convention rights, The
recent case applying
Pankina has stated that
it is necessary to look at
the wider impact of the
guidance. This will
mean in most cases
evaluating the extent
and quality of their
family and private life
in the United Kingdom.
It recognised  the
impact on the applicant
where he/she falls mar-
ginally or momentarily
short of a financial cri-
terion.

It is worth
reproducing the
comments of LJ

Sedley in

Pankina:

“The Home Office
has to exercise some
common sense about
this if it is not to make
decisions which dis-
proporiionately deny
respect to the private
and family lives of
graduates who by defi-
nition have been set-
tled here for some
years and are other-
wise eligible..... If the
Home Secretary wish-
es the rules to be black
letter law, she needs to
achieve this by an
established legislative
route.

The

recent Case
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accepls that an appli-
cant may fail to qualify
under the Rules and
vet may have a valid
claim by virtue of
Article 8 and requires
that this musi always
involve the striking of
a fair balance between
the rights of the indi-
vidual and the interests
of the community
which is inherent in
the whole of the
Convention. The sever-
ity and consequences
of the interference
must call for careful
assessment.

The case makes the
point that those who
have been “admitted
on a course of study at
a recognised UK insti-
tution for higher edu-
cation, are likely to
build up a relevant
connections  with the
course, the institution,
will be aiming for a
professional qualifica-
tion sought, as well as
have social ties during
the period of study.
Cumulatively this may
amount to private life
that deserves respeci
because the person has
been admitted for this
purpose, the purpose
remains unfilled, and
discretionary  factors
such as mis-represenia-
lion or criminal con-
duct have not provided
grounds for refusal of
extension or curtail-
ment of stay."”

Maria Fernandes has
been in practice exclu-
sively in immigration for
the past 25 years and is
accredited in
Immigration Law by the
Solicitors  Regulation
Authority.  Fernandes
Vaz 15 based at 87
Wembley Hiill Road
Wembley in Wembley
and can be contacted by
telephone on 020 8733
0123, by email on
infoifernandesvaz.com




